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Abstract

Can investment treaty arbitral tribunals be considered to be global constitutional courts?
This chapter aims to address this question and proceeds as follows: After briefly describing
the main features of investor—state arbitration and the key challenges it is facing, the
chapter investigates whether arbitral tribunals are or can be analogised to global
constitutional courts. It then examines the interplay between arbitral tribunals and
domestic courts. The chapter concludes that public law thinking can offer useful
conceptual tools for reflecting on investor—state arbitration and that the interaction
between constitutional courts and arbitral tribunals can be a fertile one. However,
investor—state arbitration should not be considered as a form of global constitutional
adjudication.

Introduction

Investor—state arbitration has moved ‘from a matter of peripheral academic interest to a
matter of vital international concern’.” Since the 1980s, investor—state arbitration has
become a standard feature in international investment treaties for the settlement of
disputes that arise between a foreign investor and the host state.” Under this mechanism,
foreign investors may bring claims against the host state before international arbitral
tribunals. This differs from the traditional paradigm of states as the only subjects of
international law and the only actors able to raise international claims against other states in
legal proceedings.* Investors are usually not required to completely exhaust local remedies.
The internationalisation of investment disputes is seen as an important valve for
guaranteeing a neutral forum and depoliticising investment disputes.’

The increasing number of investment disputes—and the high-profile status of
several of them—has caused investor—state arbitration to attract the sustained interest of
policy makers, scholars and the public at large. The number of investment treaty
arbitrations continues to rise, reaching a total of 767 publicly known cases by the end of
2016.° Investor—state arbitration is a truly global phenomenon: 124 different states were
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sued via investor—state arbitration between 1990 and 2014, and ‘investors from over 70
countries have filed investment arbitrations representing increasingly diversified
industries’.® Arbitral tribunals have reviewed state conduct in key sectors including, but not
limited to, water services, cultural heritage, environmental protection and public health.’
Consequently, many recent arbitral awards have determined the boundary between two
conflicting values: the legitimate need for state regulation in the pursuit of the public
interest on the one hand, and the protection of private interests from state interference on
the other. With awards that have reached as high as $50 billion," the field has attracted the
increasing attention of states, investors and the media, as well as the public at large.

Despite its growing prominence, investment treaty law and arbitration is facing a
‘legitimacy crisis.”'' Concerns have atrisen regarding the magnitude of decision-making
power allocated to investment treaty tribunals.”” Some scholars contend that investor—state
arbitration lacks democratic input.” Others lament that investor—state arbitration operates
as a self-contained regime, privileging the interests of foreign investors while
demonstrating a ‘structural disregard’ for those of ‘less powerful groups, and of vulnerable
individuals’." There is uncertainty over the relevance of norms external to investment law,
such as human rights law, within investment treaty arbitration."” The debate has focused
not so much on the question of whether arbitral tribunals limit state sovereignty—at the
end of the day, this is what international tribunals do—but ‘over the extent’ to which
arbitral tribunals delimit a state’s sovereignty and affect its ability to regulate.'® An
additional concern relates to the possibility that international investment law and
arbitration can even prevent regulation in key areas (the so-called regulatory chill)."
Developing countries have deemed investment treaty arbitration to be politically biased
against them."® In parallel, emerging economies and industrialised countries alike have also
expressed concerns about this mechanism, albeit for different reasons."

In response to growing debate over investor—state arbitration, states have
increasingly felt the need to protect their regulatory space and to limit arbitral discretion.
While a few developing countries have withdrawn from the ICSID system,” other

7 R. Wellhausen, ‘Recent Trends in Investor—State Dispute Settlement’ (2016) 7 JIDS 117-35, 126.

8 C. Dupont and T. Schultz, “Towards a New Heuristic Model: Investment Arbitration as a Political System’
(20106) 7 JIDS 3-30, 22.

9 See e.g. AM. Daza-Clark, International Investment Law and Water Resources Management (Brill 2016); V. Vadi,
Cultural Heritage in International Investment Law and Arbitration (CUP 2014); J.E. Vifiuales, Foreign Investment and the
Environment in International Law (CUP 2012); V. Vadi, Public Health in International Investment Law and Arbitration
(Routledge 2012).

10 See e.g. Yukos Universal Ltd (Isle of Man) v. The Russian Federation, UNCITRAL, PCA Case No. AA227, Final
Award, 18 July 2014, para. 1827.

11 8.D. Franck, “The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law
Through Inconsistent Decisions’ (2005) 73 Fordham I.R 1521-625.

12 See generally M. Waibel, A. Kaushal, K.-H.L.. Chung and C. Balchin (eds), The Backlash against Investment
Arbitration (Kluwer Law International 2010).

13 B. Choudhury, ‘Recapturing Public Power: Is Investment Arbitration’s Engagement of the Public Interest
Contributing to the Democratic Deficit?’ (2008) 41 U anderbilt Journal of Transnational Law 775—-832.

14 R.B. Stewart, ‘Remedying Disregard in Global Regulatory Governance: Accountability, Participation, and
Responsiveness’ (2014) 108 AJIL 211-70, 211, 221.

15 B. Simma, Foreign Investment Arbitration: A Place for Human Rights?’ (2011) 60 ICLQ 573-96. See also
C. Tams and R. Hoffmann (eds.) Investment Law and Its Others (Nomos: 2012).

16 E. Guntrip, ‘Self-Determination and Foreign Direct Investment: Reimagining Sovereignty in International
Investment Law’ (2016) 65 ICLQ 829-57, 829-30.

17G. Van Harten and D.N. Scott, Investment Treaties and the Internal Vetting of Regulatory Proposals: A
Case Study from Canada’ (2016) 7 JIDS 92-116.

18 A. Shalakany, ‘Arbitration and The Third World: A Plea for Reassessing Bias Under the Specter of
Neoliberalism’ (2000) 41 Harvard IL] 419—68.

19 K. Miles, ‘Investor—State Dispute Settlement: Conflict, Convergence and Futute Directions’ Eurgpean
Yearbook of International Economic Law (2016) 273-308.

20 See S. Ripinsky, Venezuela’s Withdrawal from ICSID: What it Does and Does Not Achieve’, ITN, 13
April 2012 (noting that Bolivia, Ecuador and Venezuela have withdrawn from the ICSID Convention).



countries have moved away from the Energy Charter Treaty, terminated existing
international investment agreements (IIAs),” or omitted investor—state arbitration from the
provisions of their treaties. Brazil has never ratified the ICSID Convention, nor has it
ratified any treaty that provides for investor—state atbitration.” Rather, its investment
facilitation agreements feature an investment ombudsman, mediation, and state—state
remedies as an alternative to investment treaty arbitration. Finally, several states are revising
their model BITs to reduce the level of protection provided by the treaty and expand the
scope of exception clauses.” South Africa, India and Indonesia even ‘have announced that
they will not conclude any more investment treaties’.* States have also shown growing
reluctance to comply with orders and awards of investment tribunals.”

The ongoing debate concerning the legitimacy of the international investment
regime highlights the need for some rethinking or reform of the system. Such debate has
both evolutionary and revolutionary potential.”* On the one hand, evolutionaty approaches
assume that the international investment regime is experiencing growth pains, but many
legitimacy concerns ‘can be resolved over time’.”” Evolutionary approaches do not accept
all of the criticisms ‘as the gospel’,” but attempt to distinguish the positive elements of the
system from those that may have proven problematic in practice. They envisage a
recalibration of the system through treaty drafting and treaty interpretation.”

On the other hand, revolutionary approaches criticise the overall structure of the
international investment regime as deeply flawed and call for major reforms. *
Revolutionary approaches either demand major reforms or adopt an iconoclastic stance.
Proposed major reforms include introducing an appeals body to review arbitral awards and
creating a permanent World Investment Court.” The European Union and the United
Nations Commission on International Trade Law (UNCITRAL) have endorsed some of
these proposals. > The most extreme proposals call for eliminating investor—State
arbitration entirely” and thus returning to diplomatic protection,™ state-to-state dispute
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resolution and/or domestic dispute resolution.” The Court of Justice of the European
Union (CJEU) seems to have endorsed the latter approach in its recent Achmea case, at
least for the settlement of intra-EU investment disputes.” Although the ruling is not
binding on arbitral tribunals, it is binding on Member States”’. Therefore, it is ‘likely to
have far-reaching consequences for investor—state disputes under the ... intra-EU BITs
currently in force.”

Among the various approaches to addressing the legitimacy crisis of investment
treaty arbitration, several scholars have proposed the use of constitutional legal analysis to
address the challenges the field is facing.” Arbitral tribunals exercise public authority by
interpreting and shaping international investment law. Although they are not lawmakers in
theory, they play an important role in the development of international investment law in
practice.” This chapter investigates the question of whether, and if so to which extent,
international investment tribunals play the role of global constitutional courts. It also
reflects upon investor—state arbitration’s interaction with constitutional courts.

The chapter proceeds as follows: After having described the main features of
investor—state arbitration and the key challenges it is facing, the chapter investigates
whether arbitral tribunals can be analogised to global constitutional courts. It then
examines the interplay between arbitral tribunals and domestic courts. The chapter
concludes that public law thinking can offer useful conceptual tools to reflect on investor—
state arbitration and that the dialogue between constitutional courts and arbitral tribunals
can be a fertile one. However, investor—state arbitration is not a form of global
constitutional adjudication.

2. Are Arbitral Tribunals Global Constitutional Courts?

International investment arbitration oscillates between national and international law, and
between private and public law, historically ‘borrowing elements from different legal
structures’*' Given its hybrid features, it has been analogised to different legal systems,
including constitutional adjudication.” Far from being a purely theoretical debate, this is a
battle for the soul of the mechanism that can potentially affect the international investment
regime as a whole. This section examines whether arbitral tribunals can be considered as
global constitutional courts. In order to address this question, the section considers the
function and key structural features of arbitral tribunals. It then concludes that despite their
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functional analogies, arbitral tribunals should not be considered as global constitutional
courts.

From a functional perspective, scholars have analogised investor—state arbitration
to public law/constitutional law adjudication.” Constitutional law refers to a body of
national law setting up fundamental norms and procedures of state governance and
expressing the fundamental political, social, and cultural choices of a given polity. Not only
does it govern the relationships between the judicial, legislative, and executive powers, but
it also regulates the relationship between the state and the individual. In doing so,
constitutional law delimits public powers and protects private rights.* The basic idea
underpinning constitutional law is that the constitution establishes ‘a higher or supreme
law”.” Whether codified or uncodified,” constitutional law is a higher law governing the
exercise of public powers." ‘Like constitutions’, ITAs ‘restrict state action’.*® Like domestic
courts, arbitral tribunals settle disputes arising from the exercise of public power. ¥
Arbitrators determine matters such as the legality of governmental activity, the degree to
which individuals should be protected from regulation and the appropriate role of the
state.”’ Such scrutiny of the exercise of public authority ‘exhibits constitutional features’.”
In addition, in settling investment disputes, arbitrators borrow key public law principles
that guide the conduct of public administrations—such as reasonableness, procedural
fairness, and efficiency—as useful parameters for evaluating the conduct of states and
assessing their compliance with relevant investment treaties.”” Investment arbitrations can
and have touched upon key public interests. As a result, international investment
arbitration can constrain the regulatory autonomy of the state.

However, international law also addresses the exercise of public power. Like other
international law instruments, international investment agreements limit state sovereignty.”
Like other international courts and tribunals, investment tribunals review state compliance
with international law. Therefore, the question as to whether this in itself renders any
particular field or institutions of international law as ‘constitutional’ remains an open
question.

While ‘constitutional systems ... paradigmatically govern and unite all aspects of
the common good within their tertitories and for all persons subject to their authority’,™
international investment law has a more ‘monothematic nature’, in that it focuses mainly
‘on affording protection to foreign investments’ and promoting the development of the
host state.” IIAs often have concurring objectives, including those of promoting peaceful
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and prosperous relations among nations, protecting foreign investments, and promoting
the (sustainable) development of the host state. Yet, they do not provide the adjudicator
with a complete value system as do constitutional law instruments. International
investment law remains a specialised regime of international law. While constitutional
courts have functional authority over nearly all types of human activity and have ‘the
formal or effective power to coordinate various sectors into a single coherent fabric of
>0 arbitral tribunals have jurisdiction over investment disputes only.

While public law is the product of a political context, and expresses the political
choices of a given state, investor—state arbitration depoliticises disputes between foreign
investors and the host states.” It constitutes a rule-based dispute-settlement mechanism for
resolving investment disputes ™ that shields such disputes from power politics ™ and
insulates them from the diplomatic relations between states.” The depoliticisation of
investment disputes benefits: foreign investors, the host state, and the home state.”' First,
foreign investors no longer depend on diplomatic protection to defend their interests
against the host state.”” Rather, they can bring claims directly and make strategic choices in
the conduct of the proceedings.” In this regard, investor—state arbitration can facilitate
access to justice for foreign investors® and provides a neutral forum for the settlement of
investment disputes.”® Investor—state arbitration can be necessary to render meaningful the
substantive investment treaty provisions.® Second, the depoliticisation of investment
disputes protects the host state by reducing the interference of the home country in the
domestic affairs of the host state.” It prevents or ‘limit[s] unwelcome diplomatic, economic
and perhaps military pressure from strong states whose nationals believe they have been
injured’.®® Third, the depoliticisation of investment disputes also protects the home state in
that it no longer has ‘to become embroiled in investor—state disputes’.”’

Moreover, the nature of the investors’ rights guaranteed in international investment
agreements temains unsettled. ” Some scholars have questioned whether IIAs that
prescribe investor—state arbitration grant foreign investors truly substantive rights.”" Rather,
they argue that investors hold mere procedural rights instead.” The jurisprudence is
divided. Some tribunals have held the view that IIAs create substantive inter-state
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obligations but do not provide individual substantive rights.” Other tribunals have come to
opposite conclusions.™

From a structural perspective, investor—state tribunals are created on a case-by-case
(ad hoc) basis for resolving given disputes under different arbitral rules.” Such tribunals ‘do
not pre-exist the dispute submitted to them and disband once they have issued their
decision.” Arbitrators do not have permanent tenure. In the current system, ‘the parties to
the dispute play a significant role in the selection of the adjudicators.””” The disputing
party’s right to appoint one of the arbitrators is what distinguishes arbitration from
litigation, and it has been a ‘historical keystone’ of investment arbitration. ™ The
transparency of the proceedings varies, depending on the choice of the parties and the
applicable arbitral rules. Moreover, ‘diversity levels in international arbitration [are]
somewhat lower than in several national courts systems’.” For instance, according to a
study, ‘research from 252 [investment treaty arbitration| awards rendered by January 2012
identified a pool of 247 different arbitrators wherein 80.6% were from OECD states and
3.6% were women.*’ Given that ‘Asia has the largest population in the world and Africa
has the second largest, certainly the composition of arbitral tribunals is not
demographically representative.® ‘While women make up almost half of the world’s
population, they continue to be severely under-represented on international courts and
tribunals, including on atbitral tribunals.”® Finally, the percentage of arbitrators ‘from
indigenous or poor backgrounds, minority groups within their own countries or having
disability status appears to be relatively unquestioned and unknown’.*’

Debate continues as to whether a representativeness requirement should be applied
to investment tribunals, appeal panels and the envisaged multilateral investment court.*
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Two fundamental factors require diversity in international courts. First, legitimacy entails
that ‘those affected should be represented among decision-makers.”® Diversity is key for
the settlement of international disputes ‘in a diverse wotld.”* Second, far from being a
merely technical question, the composition of arbitral tribunals can have ‘a direct impact on
the quality of the decision-makers and, hence, on the quality of international justice.”® In
fact, ‘behavioural studies suggest that a group of people of different ethnicities, gender and
social backgrounds integrates diverse viewpoints in its reasoning and decision-making, and
thus produces better quality decisions by reason of diversity alone.”

Therefore, from a structural perspective, there are striking differences between
arbitral tribunals and constitutional courts. Constitutional judges generally hold tenure, and
their appointment follows detailed constitutional procedures. The composition of the
courts tends to consider some sort of geographical, ethnic and gender representation, even
though ‘assuming gender parity means that 50 per cent of judges must be women, few
countries have actually achieved it for their highest judicial bodies’.” Most states have
‘constitutional or statutory laws pertaining to diversity’.” While constitutional decisions are
generally available to the public, only recently have efforts been undertaken to make
investor—state arbitration more transparent to the public.

Do these differences necessarily mean that investor—state arbitration cannot be
seen as a constitutional court mechanism? Might it not be seen as a functional equivalent
regardless of structural and procedural differences? One could argue that structural and
procedural features are not necessary for a review to be considered constitutional in nature;
rather, it is the substance of adjudication that is relevant. In this regard, investor—state
arbitration could be considered as analogous to a public law review mechanism. Like
constitutional courts, arbitral tribunals constrain the sovereignty of states by setting out
limits to their fiaz.

However, even the substance of investor—state arbitration differs from that of
constitutional adjudication. Constitutions are comprehensive instruments that encapsulate
the fundamental political choices of a given community. They are the outcome of decades
(if not centuries) of historical, political, and social struggles. They embody a compact
among citizens, and necessarily include a balance among different interests. Comparative
constitutional studies show that states balance similar interests in different ways, based on
different culture, traditions, and customs. In contrast, IIAs are short instruments
sometimes negotiated by the executive power of given states, but more often unilaterally
drafted and imposed by powerful capital-exporting states.

ITAs often provide a range of clauses concerning such topics as protection against
unlawful expropriation, fair and equitable treatment, and non-discrimination, but they
usually say little to nothing about how to balance economic interests and fundamental
human rights. In other words, they do not provide a complete value system.

Can arbitral tribunals, then, be perceived as components of the overall global
constitution—a certain diffuse constitutionalism in which different regimes enforce distinct

renders justice; and (iii) ... should be endowed with strong guarantees of independence ... for the concrete
exercise of each member’s adjudicatory functions.)

8 Grossmann, ‘Shattering the Glass Ceiling in International Adjudication’, 348. See also Grainne De Burca,
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von Bogdandy and Ingo Venzke, ‘On the Democratic Legitimation of International Judicial Lawmaking’, 12
German 1], (2011) 1341, 1343.

86 Kaufmann-Kohler and Potesta, “The Composition of a Multilateral Investment Court and of an Appeal
Mechanism for Investment Awards’, 31.

871d. 9.

8 1d. 27.
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constitutional norms and values embedded in international law—by protecting foreign
investors and their investments? Skilled arbitrators could and should complete their system
of values by using the Vienna Convention on the Law of Treaties (VCLT)” to consider
ITAs within the broader system of international law. In fact, customary norms of treaty
interpretation, as restated by the VCLT, require that in interpreting and applying IIAs,
arbitral tribunals also take into account other norms of public international law that are
applicable between the parties. Such systematic interpretation could provide scope for
balancing economic and non-economic concerns. Nonetheless, the actual practice of
tribunals on this issue remains contradictory. Various tribunals have approached the VCLT
in different ways, either ignoring it or interpreting it in an expansive or restrictive way.
Unlike constitutional judges, who must be familiar with the entire constitutional compact,
arbitrators may not be familiar with the entire system of international law. There is a risk
that they favour a type of ‘constitution’ centred on property rights and procedural
guarantees, entrench neoliberal policies, and prevent exploration of ‘alternative
relationships between politics and markets’.”

Therefore, other analogies are also proposed.” Several international law scholars
prefer to analogise investment treaty arbitration to other international dispute settlement
mechanisms.” Like other international law instruments, IIAs constrain state sovereignty.”
Under international law, ‘states may not override their international obligations by contrary
national law’.”® Arbitral tribunals review state action in the light of international investment
treaty provisions. Like other international courts and tribunals, arbitral tribunals interpret
and apply international law, thus contributing to the development of the latter.”
International investment law is part of international law and cannot undermine the aims
and objectives of the latter. Customary norms of treaty interpretation, as restated by VCLT,
require arbitrators to take into account other applicable international law instruments when
interpreting IIAs, even though, as mentioned, the systematic interpretation of investment
treaties have not been univocal.

Whether international law in general, and international investment law in particular,
have undergone processes of constitutionalisation remains an open question.
Constitutionalism is a conceptual movement or doctrinal project—some contend a
phenomenon—that conceives public law as a field of knowledge that transcends the
dichotomy between the national and the international. Constitutionalists propose the
‘constitutionalisation’ of a number of different areas of law, with an aim of ‘subjecting the
exercise of all types of public power ... to the discipline of constitutional procedures and

91 Vienna Convention on the Law of Treaties, in force 23 May 1969, 1155 UNTS 331.

92 See Paine’s chapter in this volume.
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(Cambridge: CUP 2014) (arguing that investment treaty arbitration is a public international law dispute
settlement method concerning the international legal obligations of the States, and deriving its validity from
an international law instrument); Foster, ‘A New Stratosphere? Investment Treaty Arbitration as
‘Internationalized Public Law’ 461-485; V. Vadi, Analogies in International Investment Law and Arbitration
(Cambridge: CUP 2010).
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international obligations that constrain domestic actors is a basic principle of international law.”)
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norms”.” They argue that the constitutionalisation of different areas of law— ranging from
public international law™ to international economic law'” and EU law'"'—promotes their
humanisation, suggests the idea of a scale of higher values and thus potentially contributes
to the legitimacy of these systems.'”

Yet, critics doubt the empirical reality of the phenomenon called
constitutionalisation, question the analytic value of constitutionalism as an academic
approach, and fear that the discourse is dangerous in normative terms.'” As to the
empirical reality of the constitutionalisation of ISDS, while at least one scholar has argued
that there are elements of the constitutionalisation of investor—state arbitration,'™ it seems
that both international investment law and investment treaty arbitration currently lack
constitutional density. As mentioned, while there are some elements for functional analogy,
there certainly is no identity or equivalence between constitutional adjudication and
investor—state arbitration for the time being. Currently, there is neither a quasi-
constitutional multilateral investment treaty nor a quasi-constitutional permanent tribunal
to interpret and apply such an instrument. However, this may change in the near future. As
Schill aptly pointed out, there are ongoing processes of de facto multilateralisation of the
investment treaty regime, including a convergence among different investment treaties and
the gradual development of a jurisprudence constante."”> Howevert, for the time being, there are
more than 3,000 international investment agreements, and arbitral tribunals are constituted
only on an ad hoc basis. One may question whether international law in general, and
international investment law in particular, do or should display instruments and organs
truly comparable to domestic ones.

In particular, critics contend that ‘the constitutionalist reading of international law
may be genuinely anti-pluralist. It may have a uni-civilizational, notably European, bias

% M. Loughlin, ‘What is Constitutionalization?’, in P. Dobner and M. Loughlin (eds.) The Twilight of
Constitutionalism? (OUP 2010) 47-69, 47.
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comparable to what we find in national law); B. Fassbender, The Meaning of International Constitutional
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built into it”.'"" Critics also highlight the political nature of constitutionalism,'”” noting that
it can potentially serve as a vehicle for dominant actors and the entrenchment of current
economic ideologies. ' Is it desirable for states to empower foreign investors
‘constitutionally’? Could such empowerment ever be reversible? Is the prism of
constitutionalism the best way to analyse this topic, or are there alternative, better ways to
view investor—state arbitration?

Whether such constitutionalisation is desirable also remains an open question. The
interplay between international investment law and constitutionalism is more ambiguous
than it may seem at first glance. As the function of public law is generally to protect
individuals against the excessive, arbitrary or unfair exercise of public power, public law
thinking can perform a similar function at the supranational level.'” Concerns have atisen
that such a perspective can reinforce the rights of investors at the expense of the common
good in investment treaty arbitration.'"” For some, there is a risk that IIAs ‘become a
charter of rights for foreign investors, with no concomitant responsibilities or liabilities, no
direct legal links to promoting development objectives, and no protection for public
welfare in the face of environmentally or socially destabilising foreign investment’.""' For
instance, Schneiderman has questioned whether foreign investors are ‘the privileged
citizens of a new constitutional order’.'' He cautions that while the use of constitutional
principles in investment arbitration can symbolically suggest that investment tribunals are
similar to national high courts,'” not only can I1As jeopardise the ‘constitutional’ right of
sovereign states to regulate, but investment arbitration can risk invoking constitutional
principles for purposes that are at odds with their rationale.'**

Finally, a purely domestic public law approach risks blurring the distinction
between international and constitutional law, thus interpreting the former through the lens
of the latter, while a traditional tenet of international law requires states to comply with
international law even if doing so was in conflict with national law, including constitutional
law.""” As aptly noted by Schill, in the global arena, ‘constitutional analysis cannot draw on
specific national constitutional understandings.” '’

Yet, there are areas of convergence between constitutionalists and international
lawyers. Both sets of scholars argue for a humanisation of international investment law and
support some reforms of the system. Both sets of scholars suggest that arbitrators should
consider non-economic values in the settlement of investment disputes. At least one of the
sources of international law, general principles of law, can have a domestic gesta/t: principles
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of comparative constitutional law can be a source of international law."” This is the point
where constitutionalists and international lawyers converge to such a significant extent as
to make the boundaries between the fields almost indistinguishable. This is the point where
fruitful dialogue can take place.

In conclusion, despite functional analogies, arbitral tribunals are not global
constitutional courts. Whether or not the constitutionalisation of international law in
general and international investment law in particular has already taken place remains
subject to debate. However, the fact that international investment law lacks constitutional
density does not mean that it cannot acquite this trait in the future through treaty making'"
via the inclusion of non-economic considerations in the preambles and text of international
investment agreements. '’ Non-economic concerns are already within the grasp of
arbitrators de lege lata (even without de lege ferenda improvements)—provided that arbitrators
are willing to apply the VCLT to the full extent. Future reforms of the international
investment regime in general and the eventual creation of a World Investment Court in
particular may lead to some fundamental changes in the system.

3. Are Arbitral Tribunals Engaging in a Dialogue with Constitutional Courts?

A dialogue between arbitral tribunals and domestic courts is not only feasible, but also
useful or desirable. Constitutional law principles can (and have) influence(d) areas of
international investment law. This has occurred in five different ways: First, treaty-makers
have deliberately borrowed given legal tools from constitutional systems. Second, arbitral
tribunals have referred to the decisions of constitutional courts. Third, constitutional
principles can become general principles of international law or even customary
international law under certain circumstances. Fourth, arbitral tribunals also adjudicate on
the compliance of constitutional law with international investment law. Finally, domestic
courts have also challenged the authority of arbitral tribunals by adjudicating on the
constitutionality of IIAs, and this has given rise to ongoing power struggles.'” This section
briefly examines some key aspects of these various layers of interaction.

First, treaty-makers have transplanted constitutional ideas into international investment
treaties.'” For instance, the provisions against indirect expropriation in a number of IIAs—
most notably the U.S. Model BIT—derive from U.S. constitutional law, specifically, the
Penn Central test, articulated by the U.S. Supreme Court.'” In parallel, as the 2012 U.S.
Model BIT is often used as a template by a number of countries in their investment treaty

17 1d. (suggesting that [s]uch principles ‘could be used not only to provide a more balanced interpretation of
investment treaties . . . , but also to structure a global investment law reform agenda.’)
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negotiations, the /Jex Americana has become the gold standard in the field.'"” This process
has not been uncontroversial or uncontested. Some commentators have argued that the
extensive protection granted to investors’ rights amounts to an extraterritorial application
of the Fifth Amendment of the U.S. Constitution.'” International investment law has not
only borrowed concepts from constitutional traditions, but has also required some
countries to change their constitutions to make domestic law compatible with their
international investment obligations.

Second, arbitral tribunals have relied on the jurisprudence of constitutional courts for
functional reasons, such as understanding the meaning of treaty provisions, identifying
general principles of law, and filling a gap in a particular law. When adjudicators face
particularly difficult cases, resorting to other cases may provide them with useful examples,
facilitate their reasoning, and strengthen their perceived legitimacy.'® The influence of
borrowing extends beyond the specific case,'™ as it catalyses gravitation towards certain
models that exert dominant influence. The migration of constitutional ideas from
constitutional law to the regional and international sphere allows a dialogue between
national constitutional courts on the one hand and supranational courts and tribunals on
the other. Such dialogue has also given rise to a common lexicon, which nourishes the
emergence of commonalities'” and fosters the circular migration of constitutional ideas
from constitutional courts to regional and international fora and then back to constitutional
courts.'*

Yet, arbitrators often rely on national cases without providing an explanation of why they
do so. If arbitrators rely on domestic cases, there is a risk that they ‘cherry-pick’ the cases
that they are more familiar with, namely those of the legal systems with which they are
acquainted. This possible selection bias increases the risks of importing not necessarily the
best qualitative models, but those that are more familiar to the arbitrators.'”

Third, in certain cases, the migration of constitutional ideas can also give rise to the
coalescence of general principles of international law, thus contributing to the development
of international law. Therefore, the migration of constitutional ideas can contribute to
building a systematic body of legal principles common to all jurisdictions. Defined as ‘a
core of legal ideas which are common to all legal systems’,"”” general principles of law are a
source of international law. "' They express a ‘belief in a “common heritage” of
international law’,' or common law of mankind,'” and contribute to the doctrinaire

b
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construction of international law as a unitary legal system. Often considered as a dormant
source of international law, general principles of law can revive and govern a certain issue if
treaty law and customary law do not govern such an issue. What is the gesta/t of general
principles of law? General principles of law can indicate: (1) principles that are common to
diverse legal systems (thus ‘having their roots in a local or national olkgeis?)"™ or (2)
principles recognised by the international community (transcending national law)."” An
example of a general principle of municipal origin is that of requiring reparation as a
consequence of a wrongful act. Examples of general principles of international foundation
include, for instance, the principle of non-intervention in national affairs. " The
international community acknowledges both types of principles—irrespective of their legal
origin—as binding."’

The identification of the first type of general principles, those which are common
to diverse legal systems, entails two processes: (1) the abstraction of the norm from
national constitutions, legislations and judicial decisions (a vertical process); (2) the
comparison of the national legal systems (a horizontal process) to distil the essence of the
legal concept.” In ascertaining general principles of law, what legal systems should be
considered and how? As Raimondo argues, ‘If a legal principle derived from national legal
systems is going to be part of international law, then that legal principle should arguably be
more universally recognized’."”

The international judge should avoid a mechanical transposition of concepts from
national law into international proceedings.'® For instance, in Klickner v. Cameroon,
although the applicable law was Cameroonian, the Arbitral Tribunal based its decision on
the ‘basic principle’ of loyalty’ in contractual relations, borrowing it from French civil law
and noting (without reference) that it also belonged to both English law and international
law.""' The Annulment Committee annulled the award, holding that the Arbitral Tribunal
had failed to apply the proper law and had based its decision ‘more on a sort of general
equity than on positive law”.'* The adoption of ‘a narrow inquiry, which at best attaches
special weight and at worst confines the scope of the review to a single, specific legal
system”* for the determination of general principles of law can lead to the perception that
international adjudicators ‘interpret legal norms through the lexicons of their respective
traditions’."** They risk ‘elevating municipal concepts with which they are familiar to the
level of ‘universal truths”.'* If general principles are detived from a limited set of Western
countries, questions arise as to whether this constitutes a form of ‘legal imperialism’,
understood as the grafting onto the global level of hegemonic Western values rather than
an expression of democratic global governance. Any legal framework, including public law,
is ‘the product of a political context’.'** Constitutions are domestic constructs and reflect
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the economic, social and cultural choices of domestic constituencies. Attempts to export
the administrative law peculiarities of ‘a certain type of western, liberal model of the state
(and its capitalist model of development) ... could be perceived, in developing countries as
an instrument to reproduce the dominant position of advanced industrialised countries and
their economic actors’.'"’ Therefore, the migration of constitutional ideas should not rely
on methodological nationalism;'* rather, it ‘should draw, as far as possible, on cross-
cultural principles.”' The comparative legal analysis to detect general principles of law
must be extensive and representative, albeit not necessarily uniform or universal."”’

Fourth, arbitrators may be required to assess the compatibility of the decisions of
given domestic courts with the host state commitments under the applicable BIT, or may
refer to the jurisprudence of domestic courts to validate their assessment of the illegitimacy
of the host state’s behaviour vis-a-vis the foreign investor. While the unconstitutionality of
a given regulatory measure does not necessarily entail a breach of an investment treaty
provision, it can be a powerful indicator that there was a breach of the rule of law and of
investment treaty provisions, such as the fair and equitable treatment provision. In certain
cases, arbitral tribunals may also be asked to apply norms of constitutional law. The
constitutions of individual host states that are subject to a claim should be taken seriously
into account as facts when determining state responsibility, e.g., ascertaining whether the
host state acted in an arbitrary or discriminatory way.

Finally, domestic courts have also challenged the authority of arbitral tribunals by
adjudicating on the constitutionality of IIAs. This has given rise to ongoing power
struggles. For instance, the CJEU recently ruled that investor—state arbitration in intra-EU
BITs was incompatible with EU law. In fact, whereas arbitral tribunals interpret or apply
EU law, they cannot refer questions of EU law to the CJEU for guidance. Therefore, there
is a risk that they will interpret and apply EU law in a way that diverges or is incompatible
with the constitutional acguis of EU law."' Because the ruling is binding on Member States,
it will likely impact the intra-EU investment regime. Nonetheless, given the fact that the
ruling is not binding on arbitral tribunals, its impact on international investment law
remains uncertain.” In conclusion, whereas the Achmea decision highlights the ongoing
constitutionalization of EU law in general and intra-EU investment law in particular, it
does not necessarily confirm the constitutionalization of international investment law as a
whole.

4. Critical Assessment

International and constitutional law approaches to investor—state arbitration are neither
radically incompatible universes, nor Russian dolls, which nest simply and harmoniously
one within the other. Rather, each perspective contributes to destabilising the other by
obliging it to reconsider the implicit assumptions on which it rests. At the same time, they
can also improve each other.

Due to globalisation processes, ‘the state has lost its exclusive power to regulate
matters that lie within the traditional realm of administrative law’."” Local administrators
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can no longer limit themselves to the knowledge of domestic law, but must instead be
familiar with a broader set of legal frameworks. International law poses vertical constraints
on the state’s right to regulate by ‘introducing global interests into the decision-making
processes of domestic authorities.” ™ International law also ‘bring[s] about change in
domestic governance institutions and practices.” '° Adherence to these international
regimes ‘adds[s|] a circuit of “external accountability,” forcing domestic authorities to
consider the interests of the wider global constituency who is affected by their decisions.”"
The internationalisation of public law makes public law less provincial, attuning it to norms
and values shared by the international community. The internationalisation of public law
can protect individuals against arbitrary exercises of power by domestic authorities and
promote local responsiveness to the public interest. Therefore, the internationalisation of
public law has the potential to humanise public law by improving its efficiency,
effectiveness, and—ideally—its responsiveness to human needs, and by challenging public
law to find new ways to protect individuals against abuses of power.

In parallel, public law thinking can contribute to the progress of international law.
It provides ‘a discrete set of lenses through which to understand reality and a distinct
toolkit with which to dissect such reality.”" It allows scholars and practitioners to look at
international law with fresh eyes and identify patterns and structures in the chaotic
development of international law. As Weiler points out, public law thinking has ‘introduced
a methodology with which to discuss, critique and ... reform’ the operation of
international organisations.”™ Not only has it provided international lawyers with new
methods of enquiry for examining their field, but it can also offer some ‘heretical’ thinking
that might eventually lead to a change in international law." Public law thinking can help
scholars ‘to better understand the functions’ and limits of international organisations and
adjudicators.'” It offers scholars and practitioners a singular way of ‘mapping the global
disorder of normative orders’.'"" It is a theoretical tool to examine the phenomenon of the
‘olocalisation’ of law'® that is, the relevance and belonging of given phenomena to both
global and local legal spheres.'

In international investment law, public law analysis has spurred a ground-breaking
debate on the nature of international investment law and arbitration. It has also brought
attention to general principles of law as an important source of international law and a way
to humanise international (investment) law. It certainly has contributed to the mosaic of
existing methods in investigating international law.
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This is not to say that public law thinking constitutes the best theoretical
framework for investigating international law.'** Rather, public law thinking presents both
opportunities and dangers. Public law thinking can constitute one of the available methods
or hermeneutic devices to investigate international law.'® It can open new fields of
academic enquity, ‘alter our intellectual landscape in some quite decisive ways’'* and
nurture healthy academic debates. However, it is neither the sole nor necessarily the best
method for studying international phenomena.

Like any other method, public law thinking also presents pitfalls. Constitutional ideas vary
from jurisdiction to jurisdiction, reflecting the preferences of society—for example,
regarding the allocation of power between the different branches of government. Because
investment treaty arbitration is a creature of international law, it would be problematic to
automatically transpose the experience of any particular jurisdiction on the international
level. For instance, some scholars question whether constitutional ideas can migrate
successfully from a given constitutional experience to the international plane,'”’ contending
that constitutional ideas cannot be separated from the constitutional culture in which they
are rooted. By adopting exogenous elements, arbitrators risk making or transforming the
law rather than interpreting or applying it. Only insofar as a discrete number of
constitutional experiences constitute evidence of state practice or general principles of law
can they assume relevance in the context of supranational adjudication.

Sovereignty concerns, critics contend, also matter; arbitrators should not impose
‘foreign moods, fads, or fashions’ on their audiences, as this would go beyond their
mandate, transform them into lawmakers and undermine their legitimacy.'® In investment
treaty arbitration, reference to the constitutional experience of a country other than the
host state would seem out of place.'” Moreover, such judicial borrowing can alter the text
of the applicable IIA. Some scholars also argue that public law thinking risks presenting a
Western bias.'™ For instance, Kate Miles argues that ‘the current framing of investor—state
arbitration as the embodiment of good governance and the rule of law is representative
solely of the perspective of political and private elites.”'”" Despite the popularity of
domestic law analogies among international law scholars, these cannot be derived from a
limited number of countries. If analogies are derived only from a limited number of
Western states, then there is a risk of hegemonic bias.

Conclusions
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Despite functional analogies, arbitral tribunals are not global constitutional courts. Whether
the constitutionalisation of international law in general and international investment law in
particular has taken place remains subject to debate. Yet, the fact that international
(investment) law still lacks constitutional density does not mean that it cannot acquire it in
the future through treaty making or jurisprudential developments.

For the time being, public law thinking provides a useful toolkit for approaching the
increasingly complex subject of international investment law. It can illuminate some of
international investment law’s idiosyncrasies and stimulate fruitful academic debate.
However, like any other method, unavoidably, public law thinking also presents pitfalls.
The comparative legal analysis used to detect general principles of law must be extensive
and representative, albeit not necessarily uniform or universal. Attempts to export the
administrative law peculiarities of a limited number of liberal states could be perceived as
an imperialist project. While public law thinking constitutes a useful approach to studying

international law, it does not constitute the sole or necessarily the best method for doing so.

Rather, this chapter suggests, international law requires ‘epistemological pluralism’, that is,
different methods of enquiry. Only the juxtaposition of different methods and approaches
can help scholars and practitioners to decipher the complexity of international law.
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